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WELLINGTON v. APTHOEP, ADM'R. 183 

Supreme Judicial Court of Massachusetts. 
WELLINGTON v. APTHOEP, Adm'b. 

A valid oral contract may be made to leave a certain sum of money by will 
to a particular person, in consideration of services thereafter to be rendered by 
the promisee to the promisor, provided such services are in fact thereafter 
rendered and accepted in pursuance of such contract, although the promisee 
did not bind himself in advance to render them. The performance of the 
consideration renders the contract binding, and gives a right of action upon it. 

A, a brother-in-law of B, had for several years advised the latter as to the 
investment of her property, and managed it for her ; the latter at one time 
stating to A that he should have a proportion of the profits of one transac- 
tion, but nothing was in fact paid to A. Subsequently B told A that if he 
would continue to act as her agent and adviser, she would make a will leaving 
to her sister (A's wife) $5,000, or, in the event of the latter's death, would 
leave $5,000 to A. Afterward, upon A's wife becoming fatally ill, B asked A to 
accompany her to California and Nevada, and, with the knowledge of A's 
wife, destroyed a will in which she had bequeathed $5,000 to the latter, and, 
in 1878, made a new will, giving to A $5,000. After the death of A's wife, 
A went with her to California and Nevada, being gone several months. Upon 
his return he married again, without B's knowledge, and when the latter 
heard of the marriage she revoked the will made in 1878, and made another 
will, giving A nothing. Held, in an action against B's administrator, that 
the facts showed a contract on the part of B to leave A $5,000, which might 
be enforced against B's administrator. 

Contract against the defendant, as administrator with the 
will annexed of the estate of Mary Chism, deceased, upon an 
agreement, as the plaintiff alleged, made by her with the 
plaintiff on or about May 23, 1878, to bequeath to him, by her 
last will, the sum of $5,000, and pay his expenses of a journey 
to California and Nevada in accompanying her there in the fall 
of 1878 ; and also upon an account annexed, for services in 
managing her property, in accompanying her to California and 
Nevada, and for cash paid as expenses on said visit. Hearing 
in the Superior Court of Suffolk County, before Bacon, J., who 
found for the defendant, and upon the plaintiff excepting, re- 
ported the case for the determination of the Supreme Judicial 
Court. The facts are stated in the opinion. 

J. 8. Patton, for plaintiff. 

A. M. Howe and T. J. Homer, for defendant. 

C. Allen, J. — It is not contended, on behalf of the defend- 
ant, that a contract, founded on a sufficient consideration, to 
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make a certain provision by will for a particular person is in- 
valid in law. The contrary is well settled : Jenkins v. Stetson, 
9 Allen 128, 132; Parker v. Coburn, 10 Allen 83; Canada v. 
Canada, 6 Cush. 15 ; Parsellv. Stryker, 41 N. Y. 480 ; Thomp- 
son v. Stevens, 71 Pa. St. 161 ; Updike v. Ten Broeck, 32 N. J. 
Law 105; Cavinessv. Rushton, 101 Ind. 502. 

Nor is it contended that a contract to leave a certain amount 
of money by will to a particular person, though oral, is open to 
objection under the statute of frauds. It is not a contract for 
the sale of lands or of goods, and it may be performed within 
a year : Peters v. Westborough, 19 Pick. 3i>4 ; Fenton v. 
Emblers, 3 Burrows 1278 ; Ridley v. Ridley, 34 Beav. 478 ; 
Kent v. Kent, 62 N. Y. 560 ; Bell v. Hewitt, 24 Ind. 280 ; 
Wallace v. Long, 105 Ind. 522. Such a contract differs 
essentially from a contract to devise all one's property, real and 
personal, which comes within the statute of frauds : Could v. 
Mansfield, 103 Mass. 408. The obligation of such a contract is 
not impaired, though the consideration is to arise wholly or in 
part in the future, and though the person to whom the promise 
is made is under no mutual, binding obligation on his part. In 
Train v. Gold, 5 Pick. 380, 385, it was said by Mr. Justice 
Wilde that " if A promised to B to pay him a sum of money 
if he will do a particular act, and B does the act, the promise 
thereupon becomes binding, although B, at the time of the 
promise, does not engage to do the act." This doctrine was 
quoted with approval in Gardners. Webber, 17 Pick. 407, 413, 
and in Bornstein v. Lans, 104 Mass. 214, 216 ; and it is also 
affirmed in Goward v. Waters, 98 Mass. 596. In Cottage 
Street Church v. Kendall, 121 Mass. 528, 530, it was held that, 
" where one promises to pay another a certain sum of money 
for doing a particular thing, which is to be done before the 
money is paid, and the promisee does the thing upon the faith of 
the promise, the promise, which was before but a mere revocable 
offer, thereby becomes a completed contract, upon a consideration 
moving from the promisee to the promisor ; as in the ordinary 
case of the offer of a reward." See, also, Paige v. Parker, 8 Gray 
211, 213; Hubbard v. Coolidge, 1 Mete. 84; Todd v. Weber, 
95 N". Y. 181, 192 ; Miller v. McKende, Id. 575, 579. It is 
therefore in law competent for a valid oral contract to be made 
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to leave a certain sum of money by will to a particular person, 
in consideration of services thereafter to be rendered by the 
promisee to the promisor, provided such services are in fact 
thereafter rendered and accepted in pursuance of such contract, 
although the promisee did not bind himself in advance to ren- 
der them. The performance of the consideration renders the 
contract binding, and gives a right of action upon it. 

The objection mostly relied on by the defendant in the pre- 
sent case is that the auditor's report does not conclusively, show 
such a contract, upon such a consideration. The auditor does 
not in terms, as he might properly have done, make any specific 
finding upon the question whether there was such a contract; 
but he states the facts in detail upon which he considered that 
question to rest, and leaves the determination of it to the court. 
The detailed facts stated by the auditor are not controverted, and 
the evidence upon which they were found is not before us. 
These facts are therefore to be taken as they stand, with no fur- 
ther explanation than is afforded by the circumstances. Looking 
at them in this manner, it is to be determined whether on the 
whole there is enough clearly and decisively to show that there 
was a contract so that the judge who heard the case could not 
properly find the contrary; in other words, whether it appears 
there was a promise by the defendant's testator sufficiently defi- 
nite to be enforced, and made with the understanding and inten- 
tion that she would be legally bound thereby. A promise made 
with an understood intention that it is not to be legally binding, 
but only expressive of a present intention, is not a contract: 
Thurston v. Thornton, 1 Cush. 89 ; Chit. Comm. (11th Amer. 
ed.) 12, 13. 

Ordinarily, when there is a distinct promise for a sufficient 
consideration to do a particular thing, such a promise is to be 
considered as a contract, unless there is something in the subject 
of the promise, or in the circumstances, to repel that assumption. 
But each must be examined in the light of its own circumstances. 
In the present case it appears that the plaintiff was the brother- 
in-law of the defendant's testator, who was an unmarried woman ; 
that he was early in the habit of advising with her about her 
business affairs, and not, at the outset, if ever, in the expectation 
of being paid directly for his services. Nevertheless there soon 



186 WELLINGTON v. APTHOEP, ADM'R. 

came to be a recognition on her part that the plaintiffs services 
were valuable in a money sense, and an intention in some form 
to pay him for them. By his advice, in 1866, she bought real 
estate on Chauncy street, and sold it again in 1868 at a profit of 
$10,000, the sale being advised and negotiated by him. Prior 
to the sale, she told him that, if such profit should be made, he 
should have one-half or a part of it. In fact, nothing was paid 
to him at this time, but it appears that she already contemplated 
putting the relation between them on a business basis ; and shortly 
afterward she told him that, if he would go on and act as her 
agent and adviser respecting her investments, she would make a 
will giving his wife $5,000 ; and, in the event of his wife dying 
before him, she would then, by a new will or codicil, bequeath 
the legacy of $5,000 to him. He assented to this, and she made 
her will accordingly, bequeathing $5,000 to his wife. All this 
savored of a business arrangement. The sum mentioned was 
not greater than she had talked of paying to him, as a part of 
the profits on the sale of the Chauncy street real estate ; indeed, 
not so great, for that was to be payable in 1868, while the be- 
quest would not be payable till after her death. In 1868 another 
purchase was made of real estate, which was sold at a profit in 
1869. In 1869 he admitted her to share in a purchase of real 
estate on Bedford street, which he had intended to make on his 
own account; the whole of the money was furnished by her; 
and in 1873 and 1874 the estate was sold at a profit of between 
$ 1,000 and $5,000, over and above the allowance to her of 7 per 
cent, interest on the purchase-money, and this profit was equally 
divided between them. In 1876 a purchase was made of real 
estate on Mt. Vernon street. All of these purchases and sales 
were negotiated and advised by the plaintiff", aud were made 
solely upon his judgment. 

Such were the relations of the parties up to 1878. She had 
paid him nothing for his services; but her will bequeathing 
$5,000 to his wife had stood during all this time according to 
the understanding between them in 1868. Nothing had been 
said or done to vary the effect of her promise to bequeath the 
legacy of $5,000 to him in the event of his wife dying before 
him. In 1878 a new arrangement was made. The plaintiff's 
wife was fatally ill, and died in June of that year. A few weeks 
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before her death, and when it had become apparent that she was 
fatally ill, the defendant's testator told the plaintiff that she de- 
sired to visit California and a brother who resided in Nevada, 
and, if he would accompany her there in the fall of that year, 
she, in consideration of his so accompanying her, and of the 
services he had rendered and might thereafter render her respect- 
ing the management of her property, would make a will giving 
him $5,000, and pay the expenses of the journey. The plaintiff 
assented thereto, and in May or June of that year she destroyed 
the will then existing and executed a new one, wherein she gave 
to him a legacy of $5,000. According to the terms of what she 
had proposed in 1 868, she was, by a new will or codicil, to be- 
queath to him the legacy of $5,000, in the event which was now 
at hand, if he would go on and act as her agent and adviser re- 
specting her investment. This he had done up to that time. 
She now proposed to him that she would make a will giving 
him $5,000 in consideration of his accompanying her to Cali- 
fornia and Nevada and of the services he had rendered and 
might thereafter render to her. There was no stipulation binding 
him to render such services for any particular length of time in 
the future. The most that could fairly be implied is that he 
should render them as requested and as long as he should be 
able to do so. Her proposition appears to have been intended 
as in the nature of business. The relations between the parties 
in the past had not been merely those of kindness and voluntary 
aid. The services which he had already rendered were substan- 
tial and of a business character. They did not consist merely 
of advice, but he appears to have taken, to a large extent, the 
responsible charge of her business matters, and to have conducted 
them successfully. In addition to continuing such services, he 
was now asked to accompany her to California, which he did, in 
the fall of 1878 and the winter following — a trip of several 
months. She proceeded at once to act upon his acceptance of 
her proposition, and made a new will accordingly. This new 
will remained unrevoked for two and one-half years. In view 
of all these circumstances, it seems to us that, upon a just con- 
struction of the auditor's report, there is not enough to repel the 
ordinary assumption that the promise of the defendant's testator 
was a contract which, when made, was intended and understood 
by both parties to be binding upon her. 
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The present case materially differs in its facts from Maddison 
v. Alderson, 8 App. Cas. 467, 5 Exch. Div. 293, and 7 Q. B. 
Div. 174. In that case doubt was expressed whether there was 
a contract, but the question was not finally determined. It de- 
pended in part upon a review of the testimony of witnesses 
which is not fully reported. The terms of the alleged promise 
and consideration differed from those in the case before us in 
certain respects, which might be found to be material. But the 
decision in that case turned finally upon the question whether, 
assuming a contract, it had been shown that there had been a 
part performance sufficient to take it out of the statute of frauds, 
and it was held in the negative. 

Upon the auditor's report in the present case, we must now 
assume that the whole consideration stipulated for was performed 
by the plaintiff and that it was sufficient. It is expressly found 
that his advice was valuable and his management judicious, 
being given and rendered whenever requested or required ; that 
he has received no compensation therefor, except as stated, re- 
specting the division of the profits arising on the sale of the 
Bedford street real estate; that in the fall of 1878 and the 
winter following he accompanied her to Nevada and California, 
" and then and thereafter in all respects complied with and ful- 
filled ihe aforesaid agreement." 

It is also suggested in behalf of the defendant that, even 
assuming a contract, it was not proved to be a contract to make 
a will which should not be revoked. But looking at the lan- 
guage used, in the light of the circumstances existing and 
preceding, so narrow a construction of the contract is not per- 
missible. The substance of it was that she would bequeath to 
him the sum mentioned. An instrument effectual as a will was 
clearly contemplated ; otherwise the promise was but illusory. 

The result is, in the opinion of a majority of the court, that 
the plaintiff is entitled to judgment for the sum of $5,000 and 
interest, in addition to the amount found at the trial. Excep- 
tions sustained. 
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Ever since the case of Osborn v. 
The Governors of Grey's Hospital, 2 
Strange 728, the law has been that 
where one has rendered services in 
expectation of receiving a legacy, he 
cannot recover for them when he has 
been disappointed. And the jury 
were told in that case "that they 
should find how it was understood by 
the parties at the time of the doing of 
the business." The plaintiff attended 
to the decedent's stock transactions, 
acting not as a broker but merely as 
a friend, in the expectation appar- 
ently of being remembered in the 
will, and when he discovered that no 
provision had been made for him, he 
brought suit for his services. If, 
therefore, it appears from the evi- 
dence that the decedent made a con- 
tract to compensate services rendered 
him by a provision in his will, and he 
fails to do so, suit can be brought to 
recover for the breach of the contract ; 
but if the one who renders the ser- 
vice does so voluntarily, in the ex- 
pectation of a provision by will, there 
is no contract and he cannot recover. 

A contract to leave money by will, 
as it does not concern land and may 
be performed within a year, does not 
fall within the statute of frauds, and, 
therefore, may be oral. 

The principle of law being per- 
fectly plain, the question in most of 
the cases is whether or not there is a 
contract, and the tendency of the 
courts, in this country at least, seems 
to be in the direction of finding a con- 
tract wherever it is possible to do so 
from the evidence and the services 
have been rendered in good faith. 
Some of the cases may afford inter- 
esting illustrations of this. 

In Grandin's E^r v. The Adm'r of 
Heading, 2 Stockton's Ch. R. 370, C, 
when nearly eighty years old, went to 
reside with R, her son-in-law. She 
had about $1,500, which R at her 
Vol. XXXVL— 25 



request, invested for her. After liv- 
ing there about three years, she made 
a will in which most of her property 
was left to her daughter, R's wife. 
When about eighty-five years of age 
C was taken by her son to live with 
him, and two months after her change 
of residence she made a new will, 
leaving R's wife a legacy of $200, and 
the rest of her property to her son, 
and shortly after this died. R pre- 
sented a claim against C's estate for 
board, and it was allowed. The court 
state tlie above facts and say : " It is 
very certain that R expected his wife 
to be the principal beneficiary under 
C's will, and lie had a right to. C 
had lived with him nearly eight 
years, and had been tenderly cared 
for, but she forgot the obligation she 
was under to those who had watched 
over her old age. Her age and situa- 
tion account for this without at- 
tributing it to her ingratitude. These 
considerations can do R no good in a 
legal point of view, but they are of a 
character to induce a court to look at 
his claim with a favorable eye. The 
law implies a contract on her part to 
remunerate him. To deprive him of 
the benefit of that implication, the 
court should be satisfied that he 
looked alone to C's will for remu- 
neration and intended to rely solely 
on her generosity." 

In Snyder el vx. v. Casior's Adm'r, 
4 Yeates (Pa.) 353, a daughter, after 
she came of age, lived with and ren- 
dered services to her father's family, 
and he declared to several persons 
that she should be paid for her services 
after his death. He made a will leav- 
ing his daughter £3, which he de- 
clared she should forfeit if she made 
any claim for her services. It was 
held that the rule of law that one 
who serves another in expectation of 
a legacy cannot recover is not appli- 
cable in a case where the decedent 
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promises to pay for the services, and 
it is immaterial whether the promise 
was made before or after the services 
were rendered. 

Where the decedent requested the 
services there can be a recovery, no 
matter what expectations the party 
performing them may have had. 

In Jones v. Jineey, 9 Gratt. 708, a 
suit for services was brought against 
the one who had received them, and 
upon her death continued against her 
estate. The court state the facts and 
the law as follows: "The evidence 
shows that the services rendered were 
performed with a view to a legacy 
and not in the expectation of a re- 
ward in the nature of a debt. The 
claimant assigns as a reason for suing 
his aunt that she had made a will 
and set all her negroes free, and that 
he had left a good situation to come 
and attend to her business and she 
could not expect him to attend to it 
for nothing when 6he had left him 
nothing by her will ; that she had 
promised if he would come and live 
with her and attend to her business 
6he would do as well or better for him 
than he was then doing. It was 
proved that until claimant was living 
with testatrix, he expressed a doubt 
whether she ever would make a will 
and said, if she did not, he thought 
it probable he would not get paid for 
his services. There was evidence 
that when some of claimant's friends 
urged testatrix to provide for her 
nephew, she replied that she would do 
as well for him as he would do for 
her, and she refused to do anything at 
that t'me. Before the claimant came 
to live with testatrix she said that she 
had written to him to come to live 
with her and that he would lose 
nothing by giving up his situation 
and coming to her, as all she had was 
for him and his sister on her death ; 
that she wanted him to take charge 



of her matters and she would do as 
well for him as he was doing in his 
situation. She subsequently stated 
that her nephew had come and was 
then attending to her affairs. The 
evidence proves no contract, but a 
mutual expectation that the claimant 
would receive a reward in the shape 
of a provision by will, but as testatrix 
requested the services and did not 
compensate them in the manner ex- 
pected by both parties, the claimant 
should receive compensation as a 
creditor." 

In Sword v. Keith, 31 Mich. 247, a 
claimfor$l,00 was presented agains- 
an estate. The facts were that decet 
denttook theclaimant — his nephew — 
when about fourteen years old, into 
his family and treated him as his 
own child until he became twenty-one, 
during which time t e nephew's ser- 
vices on the farm were of more value 
than the cost of his board. After he 
came of age, the claimant worked a 
farm of decedent's on shares and put 
upon it many valuable improvements. 
This the decedent encouraged him to 
do, and said that at his death all his 
property would be divided between 
the claimant and his brother. Many 
of the improvements, however, were 
paid for by decedent. The decedent 
afterward gave the claimant this 
paper, "This is to certify that I do 
agree to let C (the claimant) have a 
claim on the farm he now occupies 
to the amount of $1,000 if 1 should 
die before I make a will ;" and subse- 
quently to this deeded the farm to 
the claimant. The claimant's evi- 
dence proved that the $1,000 men- 
tioned in the agreement was not 
allowed on account of the purchase- 
money, but for services and improve- 
ments. The claim was allowed. 

In Caviness v. Rwhton, 101 Ind. 500, 
the plaintiff had, at decedent's request, 
lived with him and performed services 
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for several years, when a settlement 
was made and it was discovered that 
he owed her $2,000. He then agreed 
to leave her by will the amount found 
due and gave her this paper, " I prom- 
ise C to give her $2,000 at my death, 
to take care of her children with, 
which she claims of my estate. She 
has been in my family nineteen years, 
and a faithful servant, and it is my will 
to her." This was held to be an agree- 
ment to make compensation by will, 
and an action would lie for a breach 
of it. 

In Jacobson v. Ex'r of Le Grange, 3 
John. 199, a nephew, at his uncle's re- 
quest, went to live with him, and he 
promised to treat him as his own 
child. He lived there eleven years, 
and the uncle repeatedly said that he 
should be one of his heirs, and talked 
of advancing a sum of money to pur- 
chase a farm for the nephew as a com- 
pensation for his services; but the 
uncle died without making any pro- 
vision by will. The nephew was al- 
lowed to recover for his services. 

In Martin v. Wrights Adrn'r, 13 
Wend. 4G0, the decedent had ex- 
pressed his intention, frequently, of 
paying for theserviees of the claimant, 
who was his son-law, by making a pro- 
vision in his will for claimant's chil- 
dren, and actually did make a will, 
leaving them a legacy. At his death 
no will could be found, and the estate 
was held liable to make compensation 
for claimant's services. 

Thompson v. Stevens, 71 Pa. St. E. 
161 , was a suit against an executor for 
compensation for services as nurse, 
under a contract to make provision by 
will. The claim was for $10,000, for 
ten years' services. The decedent was 
a very old man and partially para- 
lyzed, and the plaintiff did all the 
housework, attended to his money 
affairs, and transacted all his business. 
The evidence was to the effect that 



decedent had said that if plaintiff 
would stay with him he would reward 
her for it in the future, and would 
provide for her after his death so 
that she would not want; that he 
intended to provide abundantly for 
her, so that she might have plenty to 
live on after his death if she was not 
able to work; that he repeatedly 
asked her to stay with him and do his 
work and promised that she should 
have full and plenty after he was gone ; 
that he would leave her independent 
of all work. Decedent left the plain- 
tiff in his will a legacy of $2,000, 
which was paid her. The plaintiff 
recovered. The court held that 
where services are gratuitously ren- 
dered under expectation of a legacy, 
there can be no contract and therefore 
no recovery ; but where the services 
are rendered on request there can be 
a recovery, no matter what the ex- 
pectations may have been. That the 
promise to the plaintiff was, " If she 
would stay with him as long as he 
lived, he would provide and give her 
full and plenty after he was gone, so 
that she need not work," and was suf- 
ficiently certain and definite. The 
measure of the amount would be what 
would keep her without work, taking 
into consideration her condition in 
life. 

Mere expressions of gratitude for 
services rendered will not imply an 
agreement to pay for them. In Hart- 
man's Appeal, 3 Grant (Pa.) 271, the 
testator went to live with H as a 
friend, and remained there about six 
years, during which time he broke 
his leg, and continued in a somewhat 
helpless condition until his death. 
He was kept in a room by himself and 
received from H all the attention 
that an invalid would require. He 
frequently spoke of the trouble he 
was to H, and said he must be paid 
for it if it took all of his estate. H. 
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received from testator's will about 
half his estate, but presented a claim 
for services. The court held that no 
contract had been proved, and said : 
" Certainly, at first, it was not con- 
templated that board and attendance 
should be charged for, and it appears 
from conversations between testator 
and H that the services were to be 
recompensed by a legacy. Under the 
circumstances the law does not imply 
a contract, and the evidence of such 
promise must be clear and positive. 
That which may be only an expres- 
sion of intention is inadequate for the 
purpose. It must have been the pur- 
pose of the decedent to assume a legal 
obligation, capable of being enforced 
against him. The ordinary expres- 
sions of gratitude for kinduess to old 
age cannot be tortured into contract 
obligations." 

The contract must be certain. In 
Sherman v. Sherman, 17 S. & R. (Pa.) 
45, a promise to give plaintiff 100 
acres of land was held to be uncer- 
tain. " The promise," say the court, 
" is as boundless as the terrestrial 
globe." And in Graham v. Graham's 
Ex'r, 34 Pa. St. E. 475, a promise to 
give plaintiff in consideration for ser- 
vices " as much as to any relation on 
earth" was held too indefinite. " The 
testator did not intimate what or how 
much he would give to any relation he 
had on earth." 

The principal case seems to ad- 
vance a step beyond the other cases 
and to hold that a contract to make 
provision by will for services there- 
after to be rendered may be made 
binding by the performance of such 
services and the acceptance thereof in 
pursuance of such contract, although 
the promisee did not bind himself in 
advance to render them. The prin- 
ciple invoked in this case seems to be 
recognized and approved in some of 
the recent cases. 



In Marie v. Garrison, 83 N. Y. 14, 
the complaint alleged that the plain- 
tiffs were the owners in their own 
right, and as trustees with full 
power of disposal, of shares of rail- 
road stock. That an action to fore- 
close a third mortgage on the road, 
brought in the interest of defendant 
G, who owned a greater part of the 
bonds secured by the mortgage, was 
pending, which certain stockholders 
were defending because the bonds 
were collusive and fraudulent. That 
plaintiffs had filed a petition to be al- 
lowed to defend in said foreclosure 
suit, when G, with a view to compro- 
mise, promised by letter, in considera- 
tion of the relinquishment by plain- 
tiffs of further opposition to the 
foreclosure, in case he purchased the 
road, that he would, upon plaintiffs 
organizing a successor company and 
complying with certain conditions, 
convey the road to them. Plaintiffs 
performed the preliminary obliga- 
tions contained in said agreement, 
and G, in consequence thereof, pro- 
cured a decree of foreclosure and a 
sale of the road. After the making 
of said agreement and in considera- 
tion of the surrender of a letter (con- 
taining G's promise) by plaintiffs, 
and of their consent to a modification 
of the terms of the agreement, G 
agreed that, in case of a foreclosure, 
he would become the purchaser, and 
would forthwith organize a successor 
company and convey the road to it, 
and would issue to plaint ffs, in re- 
turn for their stock, an equal amount 
of the paid-up stock of the new 
company. The road was purchased 
for the benefit of G, a new company 
was organized, to which the property 
was conveyed, but G refused to per- 
form his agreement to issue new 
shares in exchange for plaintiffs' 
stock. Held, That the complaint set 
forth a good cause of action ; a suffi- 
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cient consideration for the original 
promise was alleged; and the sur- 
render of the option given thereby to 
plaintiffs was a sufficient considera- 
tion for the substituted agreement. 

" It is not essential," say the court, 
'' to the existence of a consideration 
for a promise, that mutuality of obli- 
gation should exist between the par- 
ties at the time of the making of the 
promise. Where a proposition is 
made by one accompanied by a 
promise, a voluntary performance by 
another, to whom the proposition was 
made, of the requirements in consid- 
eration of the promise constitutes a 
consideration which will uphold the 
promise and make it binding." 

In Miller v. McKenzie et al., 95 N. 
Y. 575, it is held that a promissory 
note, given in consideration of future 
services to be rendered by the payee, 
upon the rendition of the services in 
reliance thereon, becomes valid and 
binding, although there was no agree- 
ment at the time of the giving of the 
note on the part of the payee to 
render them, and although the 
amount of the note is much greater 
than their value. 

In Storm v. U. S., 94 U. S. 83, an 
action was brought by the tl. S. on 
bonds given by plaintiffs under a 
contract to furnish supplies to the 
army. The defense set up was that 
the agreements accompanying the 
bonds were not binding, because not 
mutual. The court held " that where 
a defendant has actually received the 
consideration of a written agreement, 
it is no answer to an action against 
him for a breach of his covenants to 
say that the agreement did not bind 
the plaintiff to perform the promises 
on his part therein contained, pro- 
vided it appears that the promises in 
question have been performed in 
good faith and without prejudice to 
the defendant." 



The courts of England seem to have 
more difficulty than those of America 
in discerning a contract in the evi- 
dence of what the parties "under- 
stood." We may fairly take as an 
expression of the English view of the 
law the case of Maddison v. Alderson, 
8 Appeal Cases (L. K.) 467, decided 
in the House of Lords in 1883. The 
case was decided, it is true, upon the 
point that, as the supposed contract re- 
lated to lands, there was not a suffi- 
cient part performance to take it out 
of the statute of frauds, but in all of 
the opinions it was held that there 
was no contract between the parties. 
The facts were that an intestate in- 
duced a woman to serve him as his 
housekeeper without wages for many 
years and to give up other prospects 
of establishment in life by a verbal 
promise to make a will, leaving a 
life estate in land, and afterward 
made a will making this pro- 
vision for her, but the paper not 
being duly attested could not be ad- 
mitted to probate. The facts of the 
case are contained in the opinion of 
the Lord Chancellor, and are stated 
by him as follows : " The plaintiff, 
having been in the intestate's service 
for several years, contemplated leav- 
ing him and had some idea of being 
married, and so informed him. She 
had ten years before begun to leave 
wages in his hands, and the arrears 
accumulated from time to time, by 
reason of his straitened circumstances, 
until a large amount remained end 
her. The intestate told her of his 
expectations from an uncle, and that 
his uncle wished her to stay with him 
as long as he lived, and wished him 
to make her all right by leaving her 
a certain manor, which he promised to 
do if she remained with him. 'And 
so, therefore, I took his advice and 
remained by his promises, and did not 
leave because he advised me not.' 
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She did not afterward press him for 
wages, but, after his death, brought an 
action for them against his admin- 
istrator, which was discontinued." 

''The case," continues the Lord 
Chancellor, "thus presented, is mani- 
festly one of conduct on the appel- 
lant's part induced by promises of 
her master to leave her a life estate 
by will, rather than one of definite 
contract for mutual considerations 
made between herself and him at any 
particular time. There was certainly 
no contract on her part which she 
would have broken by voluntarily 
leaving his service at any time during 
his life ; and I see no evidence of any 
agreement by her to serve without or 
release her claim to wages. If there 
was a contract on his part, it was 
conditional upon and in consideration 
of a series of acts to be done by her, 
which she was at liberty to do or not 
to do, as she thought fit, and which, if 
done, would extend over the whole 
remainder of his life. If he had dis- 
missed her, I do not see how she 
could have brought any action at law 
or obtained any relief in equity." 

As to the point that there was an 



estoppel by reason of intestate's repre- 
sentations, his lordship says: "I 
have always understood that the 
doctrine of estoppel by representation 
is applicable only to representations 
as to some state of facts alleged to be, 
at the time, actually in existence, and 
not to promises in futuro, which, if 
binding at all, must be binding as 
contracts." 

It would rather seem that the diffi- 
culty was in not finding a contract in 
the evidence in this case. The rela- 
tionship was one which implied an 
obligation to pay for the services. 
The rendition of the services was re- 
quested by the intestate and a promise 
made that if they were continued a 
provision would be made by will, and 
the intention and understanding of 
the master is shown by his actually 
making a will to carry out his 
promise. It is certainly not to the 
point to say that the servant was not 
obliged to remain and perform the 
services, when in point of fact she 
actually did do so. 

William H. Burnett. 
Philadelphia. 



Supreme Court of Wisconsin. 

HAWKINS v. ROCKFORD INSURANCE CO. 

A limitation on the powers of an agent of an insurance company, brought 
to the knowledge of the insured, is binding upon the latter 

Action on a policy insuring against fire. The loss, if any, 
was payable to a mortgagee named, as her interest should 
appear. The policy provided that if any of the property in- 
sured by it should thereafter become mortgaged or in any 
manner incumbered, " without the consent of the secretary of 
the company, in writing," then and in every such case it should 
become void. It also contained this language : " It is expressly 
provided that no officer, agent, or employee, or any person or 



